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This is an appeal fromthe final rejection of the foll ow
i ng design claim

The ornanental design of a Textile Casing for Furni-
ture Cushions as shown and descri bed.

The invention is depicted in the drawings in eight views.

As evi dence of the obviousness of the appellant’'s design
the exam ner has cited the follow ng reference:
Love 1, 659, 405 Feb. 14,
1928

The clai mstands rejected under 35 U. S.C. 8§ 103 as being
unpat ent abl e over Love.

The rejection is explained in the Exam ner's Answer.

The opposing viewpoi nts of the appellant are expressed in
t he Appeal Brief.

OPI NI ON

The exam ner has rejected this design claimon the basis
that it would have been obvious in view of the show ng of
Love, considering certain differences to be de mnims. Qur

reviewi ng court has provided the follow ng gui dance for decid-
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ing the issue of the obviousness of a design claimin such a
case:

In rejecting a claimto an ornanental design under 35
U S C 8§ 103, the exam ner nust supply a basic design refer-
ence that bears a substantially identical visual appearance to
the clained design. 1In re Harvey, 12 F.3d 1061, 1063, 29
USPQ2d 1206, 1208 (Fed G r. 1993). That is, there nust be a
reference, a sonmething in existence, the design characteris-
tics of which are basically the sane as the clai ned design;

once a reference neets this test,

reference features may reasonably be interchanged with or
added fromthose in other pertinent references. See In re
Rosen, 673 F.2d 388, 391, 213 USPQ 347, 350 (CCPA 1982). The
exam ner nmust then explain or offer evidence show ng why the
di fferences between the reference design and the clainmed
desi gn woul d have been considered to be de mnims to the
ordi nary designer in the field of the articles involved. See
In re Carter, 673 F.2d 1378, 1380, 213 USPQ 625, 626 (CCPA

1982). "However, the evaluation of the whole necessarily
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i nvol ves consi deration of what are indicated to be the distin-
gui shing features of the clained design." Petersen Mg. Co.
Inc. v. Central Purchasing, Inc., 740 F.2d 1541, 1548, 222
USPQ 562, 567 (Fed. Gir. 1984).

It is the exam ner's position that Love constitutes the

requi red Rosen reference, and that while there are severa

di fferences in the visual appearance of the two designs, these

are de mnims changes which do not affect the ap-
pearance of the clained design as a whole and the

i npression that the design would nake to the eye of
the designer of ordinary skill in this art (Answer,

page 5).
The appel l ant, on the other hand, argues on pages 6 through 8
of the Brief that there are four visual differences which give
rise to a difference in overall appearance between the clai ned
design and the reference, to wt:

(1) The squared corners of the clained design as
opposed to the rounded ones of the reference.

(2) The snooth uninterrupted contour of the edges of
the cl ai ned design as opposed to the periphera
bi ndi ngs of the reference.

(3) The presence of protruding fasteners on the
ref erence where there are none in the clained
desi gn.
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(4) The relatively thick cross-sectional shape of the
cl ai med desi gn as opposed to the substan-
tially flat, trapezoidal shape of the
ref erence.

Even assum ng, arguendo, Love to be a Rosen reference, we

find ourselves in agreenent with the appellant that differ-
ences exi st between the cl ainmed design and that of Love which
are of such magnitude as to be beyond de mnims, causing the
vi sual appearance of the clainmed device to be patentably

di sti ngui shed fromthat of the reference. O particular note
inthis regard is the presence of peripheral bindings (10)
around the edges of the Love seat pad, which not only cause a
pattern to be visible where the cl aimed desi gn has none (top
views), but presents a fol ded shoul der (10) and a trapezoi da
cross-section (Figure 5) where that of the clained design is
shoul derl ess and rectangular. The rounded corners of Love as
conpared to the rectangul ar one of the clained design al so
figure in our conclusion that the overall visual appearance of

the clained design differs fromthat of Love
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beyond what the ordinary designer in this field would view as
de mnims differences.
The decision of the exam ner is reversed.

REVERSED

MARC L. CAROFF )
Adm ni strative Patent Judge

BOARD OF PATENT
NEAL E. ABRANMS )
Adm ni strative Patent Judge APPEALS AND

)
)
) | NTERFERENCES
)

LEE E. BARRETT )
Adm ni strative Patent Judge )
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